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THE RELATION OF JUDICIAL POWER TO UN- 
CONSTITUTIONAL LEGISLATION. J 

The paper of Professor Thayer on this important subject 
was read in August last before the Congress on Jurispru- 
dence and Law Reform at Chicago. It states the question 
to be — How did our American doctrine, which allows to 
the judiciary the power to declare legislative acts unconsti- 
tutional, and to treat them as null, come about and what is 
the true scope of it? It is observed that the State constitu- 
tions did not give this power to the judges in express terms, 
at least, prior to 1787, and the existence of such power was 
denied in some quarters, even as late as 1825 by so 
eminent a jurist as Chief Justice Gibson of Pennsylvania. 
" How came we then," inquires Mr. Thayer, " to accept 
this remarkable practice," in accordance with which a court 
may declare a statute unauthorized, or void, and disregard 
or, practically, annul it? 

Mr. Thayer replies that we came to adopt this practice 
mainly as a natural result of our political experience before 
the War of Independence — as being colonists, governed 
under written charters of government proceeding from the 
English Crown. The terms and limitations of these char- 
ters, so many written constitutions, were enforced by varying 
means — by forfeiture of the charters, by Act of Parliament, 
by the direct annulling of legislation by the Crown, by 
judicial proceedings and an ultimate appeal to the Privy 
Council. After the Revolution " we cut the cord that tied 

1 The Origin and Scope of the American Doctrine of Constitutional 
Lava : by James Bradley Thayer, Weed Professor of Law at Harvard Uni- 
versity. Boston : Little, Brown & Co., 1893, pp. 30. 

A11 Essay on Judicial Power and Unconstitutional Legislation, Being a 
Commentary on Parts of the Constitution of the United States. By Brin- 
ton Coxe, of the bar of Philadelphia. Philadelphia : Kay & Brother, 1893, 
pp.415. 

" The Judicial Power " : New Torh Nation, Sept. 23 and Oct. 19, 1893. 



460 The Sezvanee RevietO. 

us to Great Britain and there was no longer an external 
sovereign." The people took his place, the constitutions 
came to represent a sovereign power higher than the legis- 
lature and the judges on this theory undertook, not without 
much dissent however, to declare statutes to be unauthor- 
ized and impotent when such statutes were repugnant to this 
organic law. 

Professor Thayer gives an interesting review of some 
leading American cases, which will hereafter be referred to 
in this paper, and closes with some valuable reflections upon 
the disadvantages that result from pushing too far the 
power and responsibility of the courts with respect to. this 
subject, which will be quoted from. 

The essay of Mr. Brinton Coxe is laid out upon a much 
larger scale, and it is a subject of deep regret that it should 
have been left incomplete by his death. It was hoped that 
he might have been spared much longer to pursue his mi- 
nute and enthusiastic investigation of these and kindred 
questions. Descended from a long line of thinkers and 
scholars, well-bred and well educated, resisting the tempta^ 
tions of hereditary wealth and devoting himself with untiring 
zeal to serious studies in history and law, his labors both 
as an officer of the Historical Society of Pennsylvania and 
as a jurist, were of great and constantly increasing value. 
Fortunately, the first volume of his work on the "Judicial 
Power" was finished before he passed away, and, as pointed 
out in the preface of the learned editor, W. M. Meigs, Esq,, 
the outline of the author's purpose as to the second volume 
was made clear. The first volume, as now published by the 
executors of Mr. Coxe, is "The Historical Commentary." 
The second volume was intended to be a commentary on 
those texts of the Constitution of the United States in which 
the power under consideration is supposed to be distinctly 
embodied. 

In view of these valuable essays by Professor Thayer 
and Mr. Coxe, as well as the interesting papers in The Nation 
above cited, it may be of some use to consider their subject 
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from the point of view of the doctrine of evolution, a doc- 
trine which must come to be more and more important in 
the history of law and of institutions, as well as in natural 
science. It may safely be affirmed that every good legal 
doctrine has had its origin in some remote past, and we shall 
often discover in its development a struggle for existence, a 
survival of the fittest, a variation in conformity to an en- 
vironment. There are curious examples., also, of survivals 
of what has become rudimentary and useless. Thus, if we 
read the civil code of Louisiana and find the curious pro- 
vision that a woman cannot be a witness to a will, we should 
make a great mistake to think that this ridiculous prohi- 
bition was devised by Mr. Moreau-Lislet or Mr. Livingston. 
It is a manifest survival in the civil law of the time when, in 
early Roman history, a man made his will by word of 
mouth, in an assembly of his tribe, and the persons who 
were present undertook to remember the testamentary dis- 
positions. There were no women in those assemblies, and 
so we go on in ovine procession and continue the rule in an 
American State, that a woman cannot be a witness to a wilL 

When the Romans were a wild tribe among the hills along 
the Tiber, they suffered often for want of food, and in times 
of scarcity would expose their female children in the woods 
and let them die, and the rule was that this might be done 
on advice and consent of five of the nearest relatives of an 
infant. Now, in Louisiana, when we wish to deal with the 
affairs of a minor, and, Sometimes, when we wish to rob a 
female minor, we ask the Judge to Convoke a family meet- 
ing of five of the nearest relatives, who proceed to advise 
the court. So hard is it to escape from the ties of the past* 
So persistent are human ideas. 

There is a great writ in England and America, known as 
habeas corpus. It has often been the theme of writers who 
have ascribed its origin to early English times. We have 
even heard that it was invented by the barons who wrestled 
with Ring John at Runnymede. Yet it requires but little 
investigation to find that it was fully provided for in the 
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Pandects of Justinian, and known long before that compila- 
tion. It was known in Aragon at a very early period 
under the name of the writ of " Manifestation." 

Let us, however, return to the immediate subject, which 
is, the power exercised by courts in the United States to 
declare acts of the legislative branch of the government 
unconstitutional, null, and void. We find that this very im- 
portant power is often declared to be something unique, 
exceptional, and even aboriginal. Some people seem to 
think that it has appeared in America by a kind of spon- 
taneous generation. But spontaneous generation is a very 
unsafe theory and has been pretty much exploded in other 
regions of science. Is it not equally unsafe to assume that 
such an important power as that we are now considering 
made its appearance in America, a hundred years or so 
ago, falling like a meteorite from the sky? It seems that 
when we make this assumption we forget who the men were 
that built up the future of American state-hood, in the early 
times ; what students they were of every record ol the past, 
and how eagerly they availed themselves of every suggestion 
of history, whether it came from Palestine, Rome, Switzer- 
land, Germany, France, Holland, or England. These men 
did not have so many books as we, but they, perhaps, read • 
them more carefully, and it is not impossible to trace some 
of the germs which were brought across the Atlantic dur- 
ing the seventeenth and eighteenth centuries and which 
grew up into the doctrine we are ncWv considering. 

It is highly probable that under the law of the Talmud, 
long prior to the christian era, the Mosaic code was con- 
sidered to be fundamental and organic, and the Sanhedrim 
might declare legislation null and void so far as it infringed 
the rules of this Mosaic constitution. 1 

Whether this doctrine was known in our colonies or not 
is difficult to determine, but there were three doctrines of 
the Roman law which are suggestive and might have been 

1 This suggestion has been furnished by Mr. E. T. Florence, of the New 
Orleans bar, referring to Rabbinowicz, Legislation Civile du Talmud. 
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familiar to our fathers. The first was the doctrine of fund- 
amental law known as the Ius Legum. This Jus Legum 
resembled, in a way, a constitution. Thus the Lex Ccecilia 
et Didia was a portion of this Ius Legum, or " law of laws," 
which prohibited the proposal of any law containing two or 
more matters not germane. It was essentially what it has 
been found necessary to insert in our modern State consti- 
tutions to prevent "omnibus legislation," namely, a declara- 
tion that no statute shall contain more than one object. 
Cicero refers to the matter in one of his orations concerning 
Clodius, and reminds his hearers that the Senate, in a sort 
of judicial capacity, had decided that the laws of Marcus 
Drusus were not binding, because enacted in violation of 
this rule. 

The second matter is that provision of the code of 
Justinian which enjoined on the judges to treat as in- 
valid any rescript of the Emperor which was " contrary to 
general law, or which had been illegally obtained." This 
certainly looked in the direction of the judicial power now 
Under consideration. 

The third doctrine of the Roman law which is suggestive 
is that of " Mandate." In private matters an agent must 
not exceed his authority or mandate. But this rule was ap- 
plied to public matters also, by such writers as Grotius and 
Vattel, who considered, theoretically, that a legislator acted 
under a mandate, the limits of which he must not exceed. 
And in the great case v of Trevett vs. Weeden, in Rhode 
Island, in 1786, a year before the Constitution of the United 
States was framed, Mr. Varnum, the distinguished counsel 
who argued for the unconstitutionality of the statute in 
question, there cited this doctrine from Vattel. 

We may be satisfied, then, that these principles of the 
Roman law were known in America in colonial times. 

In the year 1648, a case was decided in the court of the 
Rota Romana concerning land in the Roman territory, 1 in' 
which it was judicially determined that legislation of the 

1 Coxe, p. 123. 
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Republic of Genoa was null and void as contrary to the 
liberty of the Church, that is, as contravening the Canon 
law which was historically a part of the constitutional law 
of every land of " Roman obedience." 

In France it is well known that what were called Parle- 
ments were judicial courts, although they had some powers 
that were extra-judicial. Now, in what were known as the 
Regency Cases, occurring from 1643 to 1716, the Parlement 
of Paris held that certain enactments of the King were con- 
trary to the law and usage of the kingdom. These were 
cases of great public concern, and while they were not pre- 
cisely like our contentions in America as to the validity of 
statutes, yet they exhibit a judicial court holding a kind of 
legislation to be null and void, as contrary to the " binding 
right " of the realm. And these decisions were the subject 
of comment in England, and must have been known in our 
colonies. 

It has been taken for granted in England, in later times, 
that no court could declare an act of the British Parliament 
unconstitutional, and this, in a way, has been true since 1688, 
and has, perhaps, been one of the reasons for the somewhat 
careless theory that our American doctrine is something 
unique, novel, and autochthonous. But there were some 
curious cases in England, before 1688, which express a dif- 
ferent rule. For example, in the case of the Prior of Cast- 
laker vs. the Dean of S. Stephens, reported in the Year 
Book of 21 Henry VII., it was judicially determined that 
an act of Parliament could not make the King to be a par- 
son. In other words, the Canon law, being then a part of 
the constitution of the land and the act in question, attempt- 
ing to make a parson without the consent of the Supreme 
Head of the Church, the act was invalid. In the earlier 
case of Rous vs. an Abbot, a statute was held to be void. 
This was in the twenty-seventh year of Henry VI. 

The case of Godden vs. Hales, in the King's Bench, in 
1686, was famous as leading up to the Revolution of 1688. 
The court plainly held, in reference to that decision, that 
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certain provisions in the statute of 25 Charles II., cap. 2, 
were null and void, as infringing the prerogative of the 
King — his dispensing power. In other words, as construed, 
the act was unconstitutional. And in this controversy ref- 
erence was made to the case of the Sheriff of Northumber- 
land in the second year of Henry VII., where it seems to 
have been held that an act of Parliament might be de- 
clared inoperative as against the constitutional doctrine of 
the royal prerogative. 

Of course, all these decisions were well known to our 
lawyer statesmen in colonial times, and must have had their 
influence. 

There were cases in our colonial experience, too, which 
habituated the minds of our forefathers in America to the 
idea of legislative acts being declared unconstitutional, or, 
at least, unauthorized. A leading case of this sort was 
Winthrop vs. Lechmere, decided by the English Privy 
Council on appeal from the Superior Court of Connecticut, 
in 1727. The order in Council, which was in favor of the 
appellant, Winthrop, reversed certain judgments or sen- 
tences of that Superior Court, and also declared that a stat- 
ute of Connecticut was null and void as repugnant to the 
laws of England, when the colonial legislature was only 
empowered by the charter to pass such statutes as should 
not be contrary to the laws of England. It is a little doubt- 
ful, as pointed out by Mr. Coxe, 1 whether the action of the 
King in Council in this cause was purely judicial, but 
whether it was entirely so or not, it must have had its effect 
on the juristic thought and habit of the American mind of 
that day. 

Passing on to the period which intervened between the 
close of the War of Revolution and the framing of the pres- 
ent Constitution of the United States, in the summer of 
1787, we have two remarkable decisions, the one in Rhode 
Island, the other in North Carolina, in each of which a 
court declared an act of the legislature to be null and void. 

1 Coxe, p. 211. 
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One of these, Trevett vs. Weeden, decided in 1786, by the 
Supreme Court of Judicature, sitting in Newport, Rhode 
Island, has already been referred to. It proceeded from 
that fons malorum, paper money. John Weeden, a butcher, 
was sued by John Trevett, an informer, in a qui tain action, 
for large fines for refusing to take for his meat certain bills 
of credit emitted by the State. An act of 1 786 was invoked 
by plaintiff, which prescribed in quite inconsistent phrase-- 
ology that such cases should be tried without a jury, by a 
majority of the judges, " according to the laws of the land." 

Weeden pleaded among other defenses that he could not 
be so tried without a jury, and that the act was unconstitu- 
tional in depriving him of this fundamental right to have a 
jury. The people of Rhode Island were then living under 
their old colonial charter which lasted, it will be remem- 
bered, down to the end of the Dorr rebellion. This charter 
was in the nature of a State constitution. The court 
sustained the plea of Weeden, and declared the act to be 
null and void as in conflict with the fundamental law. The 
decision created great excitement and the legislature 
threatened to impeach the judges. They were not impeach- 
ed, but the demagogues got in their work, as they always 
do when there is any question of cheap money, and the 
judges at the close of their brief term were not re-elected. 

The other leading cause was Bayard vs. Singleton, de- 
cided in North Carolina, in May 1782, at Newbern. The 
question there was in principle much the same as in the 
Rhode Island case. The legislature in the matter of cer- 
tain forfeited estates had passed a statute which sought to 
deprive parties of the constitutional right to a trial by jury. 
The act was declared unconstitutional, and it seems clear 
that the news of the decision, which was the cause of much 
clamor, reached the Convention at Philadelphia in time to 
have considerable effect on the discussion of the judicial 
clauses of the present Constitution of the United States. 
The result of that discussion is well known. It ended with 
the adoption of two texts, as follows :'*— 
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" The Constitution, and the laws of the United States, 
which shall be made in -pursuance thereof, and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land, and the 
judges in every State shall be bound thereby, anything in 
the Constitution or laws of any State to the contrary not- 
withstanding." 

" The judicial power shall extend to all cases, in law and 
equity, arising under this Constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority." 

These two sentences are dense with meaning. As they 
have been construed by the Supreme Court of the United 
States, and notably under the leadership of John Marshall, 
of Virginia, they sum up the whole doctrine, whose curious 
history from the time of Cicero, has been thus hastily 
sketched. They are the consummate flower of a growth 
which had been slowly developing through twenty centuries 
or more. The first text establishes a "law of the land," 
which, within its special sphere, is to be supreme. This law 
is three-fold. 

( 1 ) The Constitution of the United States itself. 

(2) The laws of the United States, provided, always, 
they are made in pursuance of that Constitution, 

(3) All treaties made, that is, already made, or which should 
thereafter be made, under the authority of the United States. 

And it further provides that the Judges in every State, 
whether they be State judges or Federal, shall be thereby 
bound, anything in the Constitution or laws of any State to 
the contrary notwithstanding. 

The second text supplies the sufficient remedy, and, as 
afterwards expounded, lays down the rule, which is no 
longer to be the subject of speculation or controversy — that 
the judicial power of the United States shall extend to all 
cases in law or equity arising under this Constitution, the 
laws of the United States, and treaties made, or which shall 
be made under their authority. 
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It will be observed that the language of this second text* 
while very comprehensive, is guarded. The judicial power 
is to be complete and undoubted, but it is not to be a politi- 
cal power, it is not to be advisory j it is to extend to all 
cases in law or equity arising under the Constitution, laws, 
and treaties of the United States- There must be a case, a 
litigation, which involves the construction of this Constitu- 
tion or of these laws or treaties, and the action of the court 
is not to be legislative, or executive, or advisory, or admin- 
istrative, or academic, but judicial. It is to culminate in a 
judgment or decree. And if, in the process, a statute be 
found to be plainly unconstitutional, it must be disregarded. 

The same doctrine is found coming to its full growth in 
our State constitutions and practice. It met with criticism 
in its early stages. So distinguished a jurist as Chief-Jus- 
tice Gibson, of Pennsylvania, denied its correctness under 
any constitution which did not specially recognize it. As 
late as 1808, judges were impeached in Ohio for holding 
acts of the legislature of that State to be void. Similar 
views prevailed in Vermont and Connecticut as late, perhaps, 
as the year 1800. But this opposition died out, and the doc^ 
trine became fully established. The evolution became com- 
plete. 

It must not be supposed that the prevalence and establish- 
ment of such a power in the courts is an unmixed blessing. 
It must be exercised with the greatest care. The greater 
and wiser the judge, the more will he hesitate to criticise 
the work of a coordinate branch of the government. Every 
presumption is in favor of the good faith and the rightful 
action of the legislator, and when a court, without great 
consideration and without plain reasons, declares a statute 
to be null and void, it does a great moral as well as a great 
legal wrong. And, as noted by Professor Thayer,' in words 
which are even better than learned, because they are wise* 
there is in America a curious reflex action of this doctrine 
against which we must take careful precautions. When 

1 Thayer, p. 29. 
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judges too lightly assume to superintend the legislator and 
correct his work, the legislator will become careless and 
will easily disregard those fundamental rules of right which 
he ought always to keep in view. To quote at length : — 

" It has often been remarked that private rights are more 
respected by the legislatures of some countries which have 
no written constitutions, than by ours. No doubt our doc- 
trine of constitutional law has had a tendency to drive out 
questions of justice and right, and to fill the minds of legist 
lators with thoughts of mere legality, of what the constitu- 
tion allows. And moreover, even in the matter of legality 
they have felt little responsibility : if we are wrong, they 
say, the courts will correct it. Meantime they and the peo- 
ple whom they represent, not being thrown back on them- 
selves, on the responsible exercise of their own prudence, 
moral sense, and honor, lose much of what is best in the 
political experience of any nation ; and they are belittled as 
well as demoralized. * * * * The safe and per- 
manent road towards reform is that of impressing upon our 
people a far stronger sense than they have of the great 
range of possible mischief that our system leaves open and 
must leave open to the legislatures, and of the clear limits 
of judicial power; so that responsibility may be brought 
sharply home where it belongs. The checking and cut- 
ting down of legislative power by numerous detailed prohi- 
bitions in the constitution, cannot be accomplished without 
making the government petty and incompetent. This pro- 
cess has already been carried much too far in some of our 
States. Under no S3 r stem can the power of courts go far 
to save a people from ruin." 

In short, the judicial power, thus considered, is a great 
power, but it must be exercised with consummate caution. 
The courts cannot be too careful, lest they usurp a super- 
visory control of the law-making department of the govern- 
ment. Powerful remedies may be needful sometimes, but 
what we require mostly in the normal process of social 
nutrition and growth is not medicine, but food. The power 
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of the judiciary to declare a statute invalid and to ignore 
it, is now established and useful. But like every other 
power of government, it will bear watching with unceasing 
vigilance. A regime of reckless and ignorant legislation, 
tempered by injunction and writ of error, may be somewhat 
better than a despotism tempered by assassination, but it is 
not the ideal to which Americans ought to aspire. £>iud 
leges sine moribus f 

William Wirt Howe. 



